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[4310-70-M] 
Title 36—Parks, Forests, and Public 
Property 


CHAPTER I—NATIONAL PARK SERV- 
ICE, DEPARTMENT OF THE INTERI- 
OR 


PART 9—MINERALS MANAGEMENT 


Comprehensive Regulations 


AGENCY: National 
USDI. 


ACTION: Final Rulemaking. 


SUMMARY: On December 14, 1977, 
the National Park Service, Depart- 
ment of the Interior, published in the 
FEDERAL REGISTER (42 FR 63058) as 
proposed rules a reorganization of the 
existing 36 CFR Part 9 into new Sub- 
parts identifying permitted activities 
regarding the exploration and develop- 
ment of mineral resources, including 
oil and gas, on lands or waters within 
any unit of.the National Park System; 
and new regulations pertaining to ac- 
tivities resulting from the exercise of 
rights to oil and gas not owned by the 
United States on lands or waters 
within any unit of the National Park 
System. The intent of this action is to 
ensure that all activities resulting 
from the exercise of nonfederally 
owned oil and gas rights within any 
unit of the National Park System are 
conducted in a manner to prevent or 
minimize damage to the environment 
and other resource values so that all 
affected units are left unimpaired for 
the enjoyment of future generations 
(See 16 U.S.C. Sec. 1). These proposals 
were made available for public review 
and comment for a period of more 
than sixty (60) days following publica- 
tion in the FEDERAL REGISTER and 
ending officially on February 17, 1978. 
However, comments arriving as late as 
May 19, 1978 received consideration 
during preparation of final compre- 
hensive regulations. 


EFFECTIVE DATE: January 8, 1979. 


FOR FURTHER INFORMATION 
CONTACT: 


Larry A. May, Chief, Environmental 
Investigations Unit, National Park 
Service, Denver Service Center, P.O. 
Box 25287, Denver, Colorado 80227, 
telephone (303) 234-6070; or 


Stanley R. Clark, Environmental 
Specialist, Natural Resources, Na- 
tional Park Service, Room 3310, In- 
terior Buiiding, 18th and C NW, 
Washington, D.C. 20240, telephone 
(202) 343-3919. 


SUPPLEMENTARY INFORMATION: 
Drafting Information: The following 
principal persons are responsible for 


Park Service, 
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the preparation of these regulations: 
Neal G. Guse, Jr. and Larry A. May, 
National Park Service, and John G. 
DeKoster, Office of the Solicitor. 

As of May 19, 1978 a total of 123 

written replies were received, includ- 
ing 94 from Federal and State agen- 
cies, 21 from petroleum industry rep- 
resentatives, 6 from conservation in- 
terest group representatives, and 2 
from individuals. Twenty-eight of the 
79 State responses received indicated 
they had no comment. on the proposal, 
whereas the remaining contained com- 
ments and/or recommendations. In ad- 
dition to analysis of these written 
comments, the National Park Service 
held three meetings to permit in- 
depth discussions of conservation 
group and petroleum industry con- 
cerns. 
._ An attempt was made to utilize as 
many of the comments and recommen- 
dations received as was appropriate in 
carrying out the statutory and policy 
responsibilities of the National Park 
Service during preparation of final 
regulations. Several comments indicat- 
ed that the National Park Service gen- 
erated regulations that exceed the reg- 
ulatory requirement. It should be 
noted that, as pointed out in President 
Carter’s Nationa! Energy Plan, energy 
problems facing this country are 
indeed of a critical nature. As part of 
his energy plan, he proposed increased 
reliance on domestic energy sources, 
but only with careful consideration for 
protection of the environment. 

In addition to the statutory and 
policy responsibilities outlined in the 
“Authority” section of these regula- 
tions and in the related environmental 
assessment, Presidential Executive 
Orders 11988 and 11990, titled “Flood- 
plain Management” and “Protection 
of Wetlands,” respectively, call for is- 
suance or amendment of regulations 
“* * * to pursue the nonhazardous use 
of riverine, coastal and other flood- 
plains * * *,” and ‘‘* * * action to mini- 
mize the destruction, loss or degrada- 
tion of wetlands, and to preserve and 
enhance the natural and beneficial 
values of wetlands * * *” 

These regulations are not directed 
toward elimination of oil and gas activ- 
ities, but rather are dedicated to en- 
suring to the extent reasonably neces- 
sary that all activities in the National 
Park System resulting from the exer- 
cise of rights to oil and gas resources 
not owned by the United States involv- 
ing the use of lands or waters owned 
or controlled by the United States are 
conducted to the extent possible in a 
manner consistent with the direction 
provided in the above Presidential Ex- 
ecutive Orders, in a manner consistent 
with the purposes for which the given 
unit affected by the exercise of nonfe- 
deral oil and gas rights was estab- 
lished, and to ensure to the extent fea- 


sible that neither federal property nor 
property interests are adversely affect- 
ed. Accordingly, the proposed Miner- 
als Management regulations (36 CFR 
Part 9, Subpart B) are in concert with 
such goals and others which include 
development of domestic energy 
sources while preserving the integrity 
of the environment of lands or waters 
included in or authorized to be includ- 
ed within the National Park System. 

A number of comments pertained to 
the preamble of the proposal. Since 
the preamble serves only to discuss 
and explain the regulations, and has 
no particular standing with respect to 
the regulations themselves, no at- 
tempt has been made to address those 
issues. 

Comments were received concerning 
compliance with the National Environ- 
mental Policy Act of 1969 (42 U.S.C. 
4331 et seq.). The National Park Serv- 
ice has prepared and received com- 
ments discussing an environmental as- 
sessment on proposed regulations. 
Based on analysis of comments re- 
ceived pertaining to regulations as well 
as the assessment, it has been deter- 
mined that promulgation of compre- 
hensive regulations is not a major Fed- 
eral action that would have a signifi- 
cant impact on the human environ- 
ment. Furthermore, an analysis of the 
environmental impacts associated with 
execution of each plan of operations 
submitted by an operator for approval 
will be completed. In the event that 
approval of the plan would constitute 
a major Federal action resulting in sig- 
nificant impact on the human environ- 
ment then an environmental state- 
ment as required by section 102(2)(C) 
would be prepared prior to approving 
or denying the plan of operations. 

The National Park Service, through 
the issuance of these regulations, has 
no intention of placing operators in 
the position of being unable to comply 
with both these regulations and appli- 
cable State and local regulations. Be- 
cause of the widely variable scope and 
content of State and local regulations, 
it was impractical to attempt to re- 
solve all potential areas of regulation 
conflict. However, these regulations 
should infrequently pose such dilem- 
mas because they are generally orient- 
ed to the protection of natural, cultur- 
al and scenic resources while State and 
local regulations generally concentrate 
on the technical aspects of oil and gas 
operations. Where any specific con- 
flicts arise, the National Park Service 
intends to act promptly and fairly to 
remedy the problem through discus- 
sions with the operator and appropri- 
ate State and local officials. These reg- 
ulations are not intended to authorize 
activities prohibited by State and local 
laws and regulations. 

Comments were received stating the 
standards for approval of a plan of op- 
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erations and for reclamation lacked 
clarity, particularly with regard to the 
concepts of “nuisance” and “injury.” 
Since these doctrines all have founda- 
tion in jurisprudence, it has been de- 
termined that they are appropriate 
terms and concepts. However, the sec- 
tions concerning plan of operations ap- 
proval and reclamation have been re- 
vised as discussed below. 

Several comments questioned the 
purpose and scope of the regulations 
as outlined in §9.30, as well as the 
need for such regulations. It was 
pointed out that the existing permit- 
ting system appeared adequate to 
maintain the ecological integrity of 
park units, and that risk to park units 
from mineral development is minimal 
or non-existent. As discussed in the en- 
vironmental assessment, the existing 
permit system does not apply to all 
National Park units, and thereby fails 
to guarantee uniform resource protec- 
tion to all units within the National 
Park System. It was also felt that a 
uniformly applicable set of regulations 
gave operators who may operate in 
more than one unit the assurance that 
standards they were required to meet 
would be consistent. 

Further, risk to National Park Serv- 
ice units from mineral development is 
neither minimal nor non-existent. As 
discussed in the environmental assess- 
ment, the park owned or controlled 
acreage encumbered by nonfederal oil 
and gas rights varies in individual 
units from insignificant to virtually 
100 percent. Since preparation of the 
environmental assessment, approxi- 
mately 2.5 million acres within 170 Na- 
tional Park System units, including in- 
holdings, have been identified that 
may be subject to the exercise of non- 
federal oil and gas rights. This is cer- 
tainly not an insignificant threat to 
the integrity of parklands. In addition, 
it must be pointed out that rather 
than total acreage, the location of en- 
cumbered acreage within the bound- 
aries of the unit is of paramount im- 
portance in determining the signifi- 
cance of the impact of oil and gas de- 
velopment on National Park Service 
lands. Therefore, the National Park 
Service deems it essential to develop 
regulations that provide for a case-by- 
case evaluation of all petroleum explo- 
ration, development and transporta- 
tion activities proposed on parklands. 

It was also stated that the regula- 
tions will deprive mineral owners of 
their property rights by discouraging 
development. The regulations are not 
intended to deprive mineral owners of 
their property rights, although indi- 
viduals wanting to develop petroleum 
resources may be required to modify 
established operating traditions and 
procedures. It is intended that these 
regulations be a lawful exercise of the 
regulatory authority granted to the 
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Secretary by the Congress. If this au- 
thority is exceeded in promulgating 
these regulations, their enforcement 
in enjoinable. The National Park Serv- 
ice expressly disavows an intention of 
depriving any mineral right owner of 
any compensable property interest. 
The National Park Service emphasizes 
that the central focus of these regula- 
tions is to insure that all activities re- 
sulting from the exercise of nonfe- 
deral oil and gas rights on lands and 
waters within any unit of the National 
Park System are conducted in a 
manner consistent to the extent rea- 
sonably feasible with the purposes for 
which these units were established 
and created. Specifically, these pur- 
poses are to prevent or minimize 
damage to the environment and other 
resources values and to ensure that all 
units of the National Park System are 
left unimpaired for the enjoyment of 
future generations (See 16 U.S.C. 1). 
For additional discussions on purpose 
and scope refer to the environmental 
assessment and the ‘‘Supplementary 
Information” section pertaining to 
draft regulations published in the De- 
cember 14, 1977 FEDERAL REGISTER (42 
FR 63058). 

Section 9.30, Purpose and Scope, was 
modified in order to ensure that all 
Federal interests are protected. It now 
pertains to the exercise of nonfederal- 
ly owned oil and gas rights on lands 
and waters within any unit of the Na- 
tional Park System where access is on, 
across or through federally owned or 
“controlled” lands or waters. As a 
result of this change, Federal inter- 
ests, such as rights-of-way and ease- 
ments, would be affected by these reg- 
ulations. This clarification has been 
integrated appropriately throughout 
the regulations. Section 9.30(c) was 
modified for clarity. It is important 
that prospective operators are aware 
that because of potential cumulative 
impacts approval of a plan of oper- 
ations covering exploration does not 
guarantee subsequent approval of a 
plan of operations covering develop- 
ment, production or transportation ac- 
tivities. 

Two new definitions have been 
added to clarify the meaning of “‘Di- 
rector” and “Statement for Manage- 
ment” (See §§ 9.31 (b) and (p)). Three 
new actions, ‘‘gathering basic informa- 
tion required to comply with these 
regulations,” ‘‘pipelines” and ‘“trans- 
portation,” were included in the defi- 
nition of “operations” (§9.31(c)) to 
clarify the scope of what the National 
Park Service considers to be oper- 
ations. It must be noted that prospect- 
ing and exploration were mentioned in 
the definition of “operations’’ so that 
it would be clear that geophysical ex- 
ploration activities, including seismic 
operations, must comply with these 
regulations. 


57823 


It is the intent of these regulations 
to allow an approved plan of oper- 
ations to serve as the operator’s new 
access permit. To clarify this intent 
the title of § 9.32 now is “Access,” and _ 
misleading references to “* * * the is-: 
suance of a permit for access * * *”j 
have been removed from this and, 
other Sections where appropriate. ' 
This section also has been rewritten to 
limit its scope to the general rules re- 
garding access under these regula- 
tions. 

A new section, numbered § 9.33 has 
been added which concerns existing 
operations. This reflects several con- 
cerns expressed by operators relating 
to operations which had been begun 
pursuant to Federal or State permits, 
or in areas where no permits were pre- 
viously required. This provision is de- 
signed to facilitate smooth and fair 
phase in of these regulations. It is im- 
portant that operators note § 9.33(c) 
which is a limitation on the operator’s 
privilege of continuing operations 
where there is an immediate threat of 
significant injury to federally-owned 
or controlled lands or waters. 

Because of the insertion of the new 
§ 9.33, all following sections have been 
renumbered accordingly. References 
throughout the preamble will be to 
the new section numbers. 

Several comments expressed concern 
that wording change should be made 
to clarify which party is responsible 
for notifying the superintendent of a 
transfer of interest; and that the old 
owner should not be held responsible 
for compliance by the new owner. Sec- 
tion 9.34(a) and (b) have been modi- 
fied to address these concerns. 

The section on the Use of Water 
(§ 9.35) in support of operations has 
been left intact, and reflects the De- 
partment of the Interior’s concern for 
uses of water from sources in park 
units and the limited extent of the 
Secretary’s authority to dispose of 
water owned by the United States. It 
should be emphasized that this section 
does not purport to change any of the 
law relating to water rights. When an 
operator demonstrates that as a 
matter of law his right to use certain 
water is superior to any claim of the 
United States, his rights are not di- 
minished by this section of the regula- 
tions. 

A majority of comments focused on 
§ 9.36, Plan of Operations, and § 9.37, 
Plan of Operations Approval. Those 
applying to §9.36 generally reflected 
concerns that the requirements for a 
plan of operations are too complex, 
lengthy, and vague, address technical 
aspects of oil and gas operations not 
necessary for evaluation of the im- 
pacts of operations on parklands, and 
ask for and fail to protect information 
considered to be confidential or pro- 
prietary. It must be recognized that 
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these regulations apply Servicewide 
and to operations which vary in com- 
plexity, extent, longevity, and signifi- 
cance. Our regulations must be thor- 
ough enough to deal effectively with 
the situation. Yet, they are designed 
with flexibility so that not all the in- 
formation identified in § 9.36(a)(1)-18 
may be required by the Superintend- 
ent to evaluate the impacts of the op- 
erations, to establish the operator’s 
right to conduct operations, or to pre- 
pare recommendation on plan of oper- 
ations approval or disapproval and on 
performance bonding for Regional Di- 
rector consideration. Only that infor- 
mation required for decisionmaking— 
information that is appropriate to the 
proposed operations—will be request- 
ed. It should also be noted that where 
such information has been provided in 
other submitted plans or is contained 
in official park documents, specific 
reference to that information’s loca- 
tion will satisfy the requirements im- 
posed by these regulations. 

In order to protect confidential in- 
formation submitted with a plan of op- 
erations, and also to address concern 
for public participation in the plan of 
operations development and approval 
process, §9.52 has been modified. A 
new subsection (a) has been added in- 
structing the Superintendent to pub- 
lish in a newspaper of general circula- 
tion or other appropriate publications, 
a notice that he has received a request 
for permission for access on, across or 
through federally-owned or controlled 
lands or waters for the purpose of con- 
ducting operations. Section 9.52(b) has 
been expanded to provide the interest- 
ed public with an opportunity to 
review and comment on a plan of oper- 
ations. A provision to permit the Su- 
perintendent, if he deems it appropri- 
ate, to provide additional opportunity 
for public participation in plan of op- 
erations review is also included. This 
provision also prompted a new 
§ 9.37(b)(5) which states the Regional 
Director may notify the operator that 
more time to provide opportunities for 
public review will be necessary. Writ- 
ten comments received as a result of 
such additional public review then 
become a part of the official record, 
and contribute to decisionmaking. Sec- 
tion 9.52(c) was modified to make only 
nonproprietary documents available 
for inspection by the general public. it 
should be pointed out that the Super- 
intendent, guided by the Freedom of 
Information Act rules found in 43 
CFR Part 2, rather than the operator, 
has the responsibility for identifica- 
tion and the safeguarding of propri- 
etary information. 

Several requests to clarify what 
must be located on maps, as required 
in § 9.36(a)(3) and (4) resulted in modi- 
fication of these paragraphs. Al- 
though a tie to the state plane coordi- 
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nate system is requested, the Superin- 
tendent has the discretion to allow 
other courses of action to accurately 
locate a wellsite. 

Section 9.36(a)(10) was modified to 
reflect the National Park Service con- 
cern for both health and safety haz- 
ards and environmental hazards asso- 
ciated with development of petroleum 
resources. Section 9.36(a)(15) was 
modified to request an affidavit. stat- 
ing that the operations planned are in 
compliance with all applicable Feder- 
al, State and local laws and regula- 
tions rather than a lengthy listing of 
all steps to be taken to comply with all 
such laws and regulations. Other 
changes made in § 9.36 were editorial, 
for clarification, or made to eliminate 
redundancy. 

In order to clarify the type of plan 
of operations which will not be ap- 
proved, § 9.37 was modified. Of partic- 
ular note is paragraph (a)(1), designed 
to eliminate any possibility of confu- 
sion regarding the responsibility of 
the operator to use methods of oper- 
ations which are least damaging to 
Federal lands and resources while also 
protecting public health and safety. 

Section 9.37(a)(3) has been rewritten 
in several ways. Initially, the standard 
upon which denial would be based has 
been rephrased in language more 
nearly reflecting applicable statutory 
standards. Additionally, we have 
added a proviso to reflect our concern 
that the application of these regula- 
tions not be considered an inverse con- 
demnation with resultant substantial 
financial liability. Federal land acqui- 
sition by inverse condemnation is con- 
trary to the policies of the Uniform 
Relocation Assistance Act of 1970, 42 
U.S.C. 4651(8). Furthermore, both the 
Big Thicket and Big Cypress National 
Preserve authorizing acts expressly 
prohibit the Secretary from acquiring 
any interest in oil and gas, absent ex- 
press administrative findings which 
have not been made to date. We un- 
derstand this restriction to include ac- 
quisition by indirect means such as in- 
verse condemnation. Accordingly, we 
believe the proviso is in accord with 
applicable laws and policies. 

The proviso is worded very generally 
because the point at which liability 
might arise in any given case will 
largely depend on the applicable State 
law defining the relationship of the 
property interests involved. We have, 
therefore, drafted a proviso that oper- 
ates only when the actions of the De- 
partment would otherwise constitute a 
taking. In such a case, the proviso re- 
moves consideration of the plan of op- 
erations from under §9.37(a)(3) and 
makes the applicable standard that of 
§ 9.37(a)(1). We recognize that in cer- 
tain instances this standard may be in- 
sufficient to provide the necessary 
protection to the unit. When this 


problem arises, a problem which 
cannot adequately be dealt with under 
our authority to regulate, we will give 
active consideration to acquisition of 
the outstanding rights in order to 
avoid serious adverse effects on the 
unit. 

Paragraph (b)(1) has also been 
changed to require that if a plan of 
operations has been rejected, the oper- 
ator be notified of the reasons for the 
rejection. Section 9.37(b)(5) has also 
been corrected: environmental state- 
ments are now filed with the Environ- 
mental Protection Agency rather than 
with the Council on Environmental 
Quality. 

The automatic approval provision 
provided in §9.37 has been modified. 
Failure of the Regional Director to act 
on a plan of operations within the 
time specified now results in “rejec- 
tion of the plan of operations from 
which the operator will have a right to 
appeal under § 9.49.” It must be em- 
phasized that the Regional Director is 
under an obligation to approve or 
deny a plan of operations as expedi- 
tiously as possible, consistent with the 
nature and scope of the operations 
proposed. 

Provisions of § 9.37 relating to the 
operator’s duties regarding the protec- 
tion of cultural resources have been 
removed because it was felt they were 
inappropriately located from an orga- 
nizational viewpoint. In order to give 
these provisions the emphasis they de- 
serve, they are now found in the new 
§ 9.47. 

Deficiencies ‘noted in the proposed 
§ 9.37(g) have been corrected by insert- 
ing a new §9.38 entitled ‘““‘Temporary 
Approval.’? Conditions and types of op- 
erations where temporary approval 
can be obtained are now outlined more 
specifically. 

Section 9.39(a)(2)i) has been 
changed to clarify the National Park 
Service position that access roads 
must be removed, unless otherwise au- 
thorized by the Regional Director be- 
cause their retention would be consist- 
ent with unit purposes and manage- 
ment objectives. 

Section 9.40 has been modified to 
clarify the fact that either the Region- 
al Director or the operator may initi- 
ate revision of a plan of operations. 
Subsection (b) of this section was 
modified to include a_ suspension 
clause, in case of immediate threat to 
parklands. 

Operating Standards outlined in 
§9.41 have been modified to provide 
Superintendents with discretionary 
authority to be exercised within the 
described standards. Subsection (a) 
was modified to correct an oversight 
which left ‘‘within 500 feet of the high 
pool shoreline of natural or man made 
impoundments” in a misleading form 
in the draft regulations. Several new 
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subsections are found here which were 
previously located elsewhere in the 
regulations. These include subsection 
(b) concerning survey monuments and 
the like, subsection (f) concerning 
workmanlike operations, and subsec- 
tion (g) concerning compliance of con- 
tractors and subcontractors. These 
changes are felt to strengthen the or- 
ganizational logic of the regulations. 

Because of the technical difficulties 
in maintaining a supply of drilling 
mud having the proper characteristics 
for emergency use in case of blowouts 
or lost circulation when down-hole 
conditions may change rapidly, and 
because safeguards and liability have 
been built into the regulations to an 
adequate degree in § 9.36, § 9.40, § 9.43 
and §9.44, proposed § 9.42 and § 9.43 
have been deleted from the final com- 
prehensive regulations. Since proposed 
§ 9.44 was founded on proposed § 9.42 
and § 9.43, it too has been deleted in 
its entirety. 

Several comments stated that the re- 
quirements for a report in case of acci- 
dents involving serious personal injury 
or death, or fires on the site duplicate 
other State and Federal requirements. 
Accordingly, the section was modified 
to note that when the report required 
by § 9.46 is filed the reporting require- 
ments outlined in 36 CFR Part 2.2 do 
not apply, but that the § 9.46 report 
does not relieve persons from the re- 
sponsibility of making any other acci- 
dent reports which may be required 
under State or local laws. Due to the 
variability in reporting requirements 
under such State or local laws, the Su- 
perintendent has the discretion to 
accept a report submitted in response 
to State or local laws in lieu of a sepa- 
rate report to the National Park Serv- 
ice. 

Comments indicated that operators 
were confused as to whether a per- 
formance bond posted in compliance 
with § 9.48 took the place of bonds re- 
quired by other regulatory authorities. 
In order to clarify this point, § 9.48(a) 
was expanded to specify that the Na- 
tional Park Service bonding is in addi- 
tion to and not in lieu of any bond or 
security deposit required by other reg- 
ulatory authorities. Because State and 
local regulations do not presently pro- 
vide for compensation to the United 
States for damage or destruction of 
federally-owned or controlled lands 
and resources, the National Park Serv- 
ice has concluded that in order to pro- 
tect those Federal interests, a separate 
bond for that purpose is required. 
Paragraph (e) has been modified so 
that when an operator fails to comply 
with reclamation required in an ap- 
proved plan of operations, the opera- 
tor’s surety company will be required 
to perform reclamation in accordance 
with the approved plan of operations. 
Paragraph (d) of this section has also 
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been modified to clarify that the 
amount of the performance bond to be 
posted will be in an amount equal to 
the estimated cost of reclaiming the 
site, plus an amount set by the Super- 
intendent to bond against the liability 
imposed by §9.51(a), to provide the 
means for rapid and effective cleanup 
in case of catastrophe, and to mini- 
mize damage that may result from 
such a catastrophe. This section also 
provides for a blanket bond of two 
hundred thousand dollars ($200,000) 
for all operations conducted within a 
unit. Furthermore, in response to sev- 
eral industry comments, paragraph (f) 
has been modified to impose an ex- 
press deadline on the release of the 
bond once it has been determined that 
reclamation has been completed to a 
degree acceptable to the Superintend- 
ent. 

In § 9.49 a subsection (f) was added 
to identify appeal procedures in a case 
where the original decision was made 
by the Superintendent. 

Comments on §9.51 generally fell 
into two categories: those concerned 
with liability and those concerned 
with revocation of an approved plan of 
operations. Regarding liability, the in- 
dustry felt that an operator should 
not be held liable for acts of third par- 
ties or acts of God over which there is 
no control. The National Park Service 
agrees. This provision has been 
amended to impose liability only 
where the damages are caused by fail- 
ure to comply with these regulations 
or with the approved plan of oper- 
ations. 

As mentioned, other comments on 
the Damages and Penalties section 
pertained to plan of operation revoca- 
tion, stating that such drastic action 
should occur only after an operator is 
given notice of alleged violation, a 
hearing to answer charges with the 
right to review and present evidence, 
and reasonable time to correct the vio- 
lation. Provisions generally reflecting 
these concerns have been incorporated 
in an expanded § 9.51(b). 

The National Park Service has pre- 
pared an environmental assessment on 
the proposed regulations. Based on 
the assessment and the analysis of 
public comments received, it has been 
determined that the proposed rule- 
making does not constitute a major 
Federal action that would have a sig- 
nificant effect on the human environ- 
ment, and therefore, that an environ- 
mental statement pursuant to Section 
102(2)(c) of the National Environmen- 
tal Policy Act is not required prior to 
promulgation of final comprehensive 
regulations. 

The National Park Service has deter- 
mined that this document is not a sig- 
nificant rule under the criteria of Ex- 
ecutive Order 12044 requiring the 
preparation of a regulatory analysis. 
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Dated: December 4, 1978. 


ROBERT L. HERBST, 
Assistant Secretary 
of Interior. 


In full consideration of the forego- 
ing, Part 9 of Title 36, Code of Federal 
Regulations, is amended and revised as 
follows: 

1. Part 9—Delete old title: MINING 
AND MINING CLAIMS AND substi- 
tute new title: MINERALS MANAGE- 
MENT. 

2. Redesignate existing Part 9 
MINING AND MINING CLAIMS, 
§§ 9.1 through 9.18 as a new Subpart A 
entitled, MINING AND MINING 
CLAIMS. 

3. Establish new Subpart B, entitled 
NON-FEDERAL OIL AND GAS 
RIGHTS, containing the following 
§§ 9.30 through 9.52. 

4. Establish new Subpart C, entitled 
OIL AND GAS LEASING containing 
§§ 9.60 through 9.99—Reserved. 

5. Establish new Subpart D, entitled 
MINERALS OTHER THAN OIL AND 
GAS LEASING CONTAINING 
§§ 9.100 through 9.139—Reserved. 

New Subpart B reads as follows; 
Subparts C and D are reserved: 


Subpart B—Non-Federal Oil and Gas Rights 


Sec. 
9.30 
9.31 
9.32 
9.33 
9.34 
9.35 
9.36 
9.37 
9.38 


Purpose and scope. 

Definitions. 

Access. 

Existing operations. 

Transfers of interest. 

Use of water. 

Plan of operations. 

Plan of operations approval. 

Temporary approval. 

9.39 Reclamation requirements. 

9.40 Supplementation or revision of plan of 
operations. 

9.41 Operating standards. 

9.42 Well records and reports, plots and 
maps, samples, tests, and surveys. 

9.43 Precautions necessary in areas where 
high pressures are likely to exist. 

9.44 Open flows and control of 
wells. 

9.45 Handling of wastes. 

9.46 Accidents and fires. 

9.47 Cultural resource protection. 

9.48 Performance bond. 

9.49 Appeals. 

9.50 Use of roads by commerical vehicle. 

9.51 Damages and penalties. 

9.52 Public inspection of documents. 


Subpart C—Oil and Gas Leasing 
9.60 through 9.99 [Reserved] 


“wild” 


Subpart D—Minerals Other Than Oil and Gas 
Leasing Containing 


9.100 through 9.139 [Reserved] 


AvutTHorRITy: Act of August 25, 1916, 39 
Stat. 535 (16 U.S.C. § 1, et seq.); and the acts 
establishing the units of the National Park 
System, including but not limited to: Act of 
April 25, 1947, 61 Stat. 54 (16 U.S.C. § 241, et 
seq.); Act of July 2, 1958, 72 Stat. 285 (16 
U.S.C. § 410, et seq.); Act of October 27, 
1972, 86 Stat. 1312 (16 U.S.C. § 460 dd, et 
seq.): Act of October 11, 1974, 88 Stat. 1256 
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(16 U.S.C. §698-698e); Act of October 11, 
1974, 88 Stat. 1258 (16 U.S.C. § 698f-698m); 
Act of December 27, 1974, 88 Stat. 1787 (16 
U.S.C. § 460 ff et seq.). 


Subpart B—Non-Federal Oil and Gas 
Rights 


§ 9.30 Purpose and scope. 


(a) These regulations control all ac- 
tivities in the exercise of rights to oil 
and gas not owned by the United 
States on lands and waters within any 
unit of the National Park System 
where access is on, across or through 
federally-owned or controlled lands or 
waters. Such rights arise most fre- 
quently in one of two situations: (1) 
When the land is owned in fee, includ- 
ing the right to the oil and gas, or (2) 
When in a transfer of the surface 
estate to the United States, the grant- 
or reserved the rights to the oil and 
gas. These regulations are designed to 
insure that activities undertaken pur- 
suant to these rights are conducted in 
a manner consistent with the purposes 
for which the National Park System 
and each unit thereof were created, to 
prevent or minimize damage to the en- 
vironment and other resource values, 
and to insure to the extent feasible 
that all units of the National Park 
System are left unimpaired for the en- 
joyment of future generations. 

These regulations are not intended 
to result in the taking of a property 
interest, but rather to impose reason- 
able regulations on activities which in- 
volve and affect federally-owned lands. 

(b) Regulations controlling the exer- 
cise of minerals rights obtained under 
the Mining Law of 1872 in units of the 
National Park System can be found at 
36 CFR §§9.1-9.18. In area where oil 
and gas are owned by the United 
States, and leasing is authorized, the 
applicable regulations can be found at 
43 CFR, Group 3100. 

(c) These regulations allow operators 
the flexibility to design plans of oper- 
ations only for that phase of oper- 
ations contemplated. Each plan need 
only describe those functions for 
which the operator wants immediate 
approval. For instance, it is impossible 
to define, at the beginning of explora- 
tory activity, the design that produc- 
tion facilities might take. For this 
reason, an operator may submit a plan 
which applies only to the exploratory 
phase, allowing careful preparation of 
a plan for the preduction phase after 
exploration is completed. This allows 
for phased reclamation and bonding at 
a level commensurate with the level of 
operations approved. However, it must 
be noted that because of potential cu- 
mulative impacts, and because of 
qualitative differences in the nature of 
the operations, approval of a plan of 
operations covering one phase of oper- 
ations does not guarantee later ap- 
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proval of a plan of operations covering 
a subsequent phase. 


§ 9.31 Definitions. 


The terms used in this Part shall 
have the following meanings: 

(a) Secretary. The Secretary of the 
Interior. 

(b) Director. The Director of the Na- 
tional Park Service or his designee. 

(c) Operations. All functions, work 
and activities within a unit in connec- 
tion with exploration for and develop- 
ment of oil and gas resources, the 
right to which is not owned by the 
United States, including: gathering 
basic information required to comply 
with this Part, prospecting, explora- 
tion, surveying, preproduction devel- 
opment and production; gathering, 
onsite storage, transport or processing 
of petroleum products; surveillance, 
inspection, monitoring, or mainte- 
nance of equipment; reclamation of 
the surface disturbed by such activi- 
ties; and all activities and uses reason- 
ably incident thereto performed 
within a unit, including construction 
or use of roads, pipelines, or other 
means of access or transportation on, 
across, or through federally owned or 
controlled lands and waters, regardless 
of whether such activities and uses 
take place on Federal, State or private 
lands. 

(d) Operator. A person conducting or 
proposing to conduct operations. 

(e) Person. Any individual, firm, 
partnership, corporation, association, 
or other entity. 

(f) Superintendent. The Superin- 
tendent, or his designee, of the unit of 
the National Park System containing 
lands subject to the rights covered by 
these regulations. 

(g) Commercial Vehicle. Any motor- 
ized equipment used in direct or indi- 
rect support of operations. 

(h) Unit. Any National Park System 
area. 

(i) Owner. The owner, or his legal 
representative, of the rights to oil and 
gas being exercised. 

(j) Regional Director. The Regional 
Director, or his designee, for the Na- 
tional Park Service region in which 
the given unit is located. 

(k) Designated Roads. Those exist- 
ing roads determined by the Superin- 
tendent in accordance with 36 CFR 
§ 2.6(b) and § 4.19 to be open for the 
use of the general public or for the ex- 
clusive use of an operator. 

qd) Oil. Any viscous combustible 
liquid hydrocarbon or solid hydrocar- 
bon substance easily liquifiable on 
warming which occurs naturally in the 
earth, including drip gasoline or other 
natural condensates recovered from 
gas without resort to manufacturing 
process. 

(m) Gas. Any fluid, either combusti- 
ble or noncombustible, which is pro- 


duced in a natural state from the 
earth and which maintains a gaseous 
or rarefied state at ordinary tempera- 
ture and pressure conditions. 

(n) Site. Those lands or waters on 
which operations are to be carried out. 

(o) Contaminating substances. 
Those substances, including but not 
limited to, salt water or any other in- 
jurious or toxic chemcial, waste oil or 
waste emulsified oil, basic sediment, 
mud with injurious or toxic additives, 
or injurious or toxic substances pro- 
duced or used in the drilling, develop- 
ment, production, transportation, or 
on-site storage, refining, and process- 
ing of oil and gas. 

(p) Statement for Management. A 
National Park Service planning docu- 
ment used to guide short- and long- 
term management of a unit; to deter- 
mine the nature and extent of plan- 
ning required to meet the unit’s man- 
agement objectives; and, in the ab- 
sence of more specific planning docu- 
ments, to provide a general framework 
for directing park operations and com- 
municating park objectives to the 
public. 


§ 9.32 Access. 


(a) No access on, across or through 
lands or waters owned or controlled by 
the United States to a site for oper- 
ations will be granted except for oper- 
ations covered by § 9.33 and, except as 
provided by § 9.38, until the operator 
has filed a plan of operations pursuant 
to § 9.36 and has had the plan of oper- 
ations approved in accordance with 
§ 9.37. An approved plan of operations 
serves as the operator’s access permit. 

(b) No operations shall be conducted 
on a site within a unit, access to which 
is on, across or through federally- 
owned or controlled lands or waters 
except in accordance with an approved 
plan of operations, the terms of § 9.33 
or approval under § 9.38. 

(c) Any operator intending to use 
aircraft of any kind for access to a fed- 
erally-owned or controlled site must 
comply with these regulations. Failure 
of an operator to receive the proper 
approval under these regulations prior 
to using aircraft in this manner is a 
violation of both these regulations and 
36 CFR 2.2(b). 

(da) No access to a site outside a unit 
will be permitted across unit lands 
unless such access is by foot, pack 
animal, or designated road. Persons 
using designated roads for access to 
such a site must comply with the 
terms of § 9.50 where applicable. 

(e) Any operator on a site outside 
the boundaries of a unit must comply 
with these regulations if he is using di- 
rectional drilling techniques which 
result in the drill hole crossing into 
the unit and passing under any land or 
water the surface of which is owned 
by the United States. Except, that the 
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operator need not comply in those 
areas where, upon application of the 
operator or upon his own action, the 
Regional Director is able to determine 
from available data, that such oper- 
ations pose no significant threat of 
damage to park resources, both sur- 
face and subsurface, resulting from 
surface subsidence, fracture of geologi- 
cal formations with resultant fresh 
water acquifer contamination, or natu- 
ral gas escape, or the like. 


§ 9.33 Existing operations. 


(a) Any person conducting oper- 
ations on (effective date) in accord- 
ance with a Federal or State issued 
permit may continue to do so as pro- 
vided by this section. After expiration 
of such existing permits no operations 
shall be conducted except under an 
approved plan of operations, unless 
access is granted by the Regional Di- 
rector under § 9.38. 

(1) All Federal special use permits 
dealing with access on, across or 
through lands or waters owned or con- 
trolled by the United States to a site 
for the conduct of operations within 
any unit issued prior to (effective 
date) shall expire according to their 
terms and shall not be renewed, unless 
by the terms of the existing permit it 
must be renewed. 

(2) All operations on a site in a unit 
access to which is on, across, or 
through federally owned or controlled 
lands or waters conducted pursuant to 
a valid State access permit may be 
continued for the term of that permit, 
exclusive of any renewal period 
whether mandatory or discretionary, 
if conducted in accordance with the 
permit. 

(b) Any person conducting oper- 
ations on (effective date) in a unit 
where Federal or State permits were 
not required prior to (effective date) 
may continue those operations pend- 
ing a final decision on his plan of oper- 
ations; provided that: 

(1) The operator (within thirty (30) 
days of effective date) notifies the Su- 
perintendent in writing of the nature 
and location of the operations; and 

(2) Within sixty (60) days after such 
notification, the operator submits, in 
accordance with these regulations; a 
substantially complete proposed plan 
of operations for those operations; 

(3) Failure to comply with §§ 9.33(b) 
(1)-(2) shall constitute grounds for the 
suspension of operations. 

(c) At any time when operations 
which are allowed to continue under 
§§ 9.33 (a)-(b) pose an immediate 
threat of significant injury to federal- 
ly owned or controlled lands or waters, 
the Superintendent shall require the 
operator to suspend operations imme- 
diately until the threat is removed or 
remedied. The Superintendent must, 
within five (5) days of this suspension 
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notify the operator in writing of the 
reasons for the suspension and of his 
right to appeal the suspension under 
§ 9.48. 


§ 9.34 Transfers of interest. 


(a) Whenever an owner of rights 
being exercised under an approved 
plan of operations sells, assigns, be- 
queaths, or otherwise conveys all or 
any part of those rights, he, his agent, 
executor, or representative must 
notify the Superintendent within sixty 
(60) days of the transfer of: the site(s) 
involved; the name and address of the 
person to whom an interest has been 
conveyed; and a description of the in- 
terest transferred. Failure to so notify 
the Superintendent shall render the 
approval of any previously approved 
plan of operations void. 

(bo) The transferring owner shall 
remain responsible for compliance 
with the plan of operations and shall 
remain liable under his bond until 
such time as the Superintendent is no- 
tified of the transfer in accordance 
with subsection (a). At that time the 
Superintendent will prohibit the new 
owner from operating until such time 
as the new owner has filed with the 
Superintendent (1) a statement ratify- 
ing the existing plan of operations and 
stating his intent to be bound thereby, 
or a new plan of operations, and (2) a 
suitable substitute performance bond 
which complies with the requirements 
of § 9.48. 


§ 9.35 Use of water. 


No operator may use for operations 
any water from a point of diversion 
which is within the boundaries of any 
unit unless authorized in writing by 
the Regional Director. The Regional 
Director shall not approve a plan of 
operations requiring the use of water 
from such source unless the operator 
shows either that his right to the use 
of the water is superior to any claim of 
the United States to the water, or 
where the operator’s claim to the 
water is subordinate to that of the 
United States that the removal of the 
water from the water system will not 
damage the unit’s resources. In either 
situation, the operator’s use of water 
must comply with appropriate State 
water laws. 


§ 9.36 Plan of operations. 


(a) The proposed plan of operations 
shall include, as appropriate to the 
proposed operations, the following: 

(1) The names and legal addresses of 
the following persons: The operator, 
and the owner(s) or lessee(s) (if rights 
are State-owned) other than the oper- 
ator; 

(2) Copy of the lease, deed, designa- 
tion of operator, or assignment of 
rights upon which the operator’s right 
to conduct operations is based; 
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(3) A map or maps showing the loca- 
tion of the perimeter of the area 
where the operator has the right to 
conduct operations, as described in 
§ 9.36(a)(2), referenced to the State 
plane coordinate system or other 
public land survey as acceptable to the 
Superintendent; 

(4) A map or maps showing the loca- 
tion, as determined by a registered 
land surveyor or civil engineer, of a 
point within a site of operations show- 
ing its relationship to the perimeter of 
the area described in § 9.36(a)(2) and 
to the perimeter of the site of oper- 
ations; the location of existing and 
proposed access roads or routes to the 
site; the boundaries of proposed sur- 
face disturbance; the location of pro- 
posed drilling; location and description 
of all surface facilities including 
sumps, reserve pits and ponds; location 
of tank batteries, production facilities 
and gathering, service and transmis- 
sion lines; wellsite layout; sources of 
construction materials such as fill; and 
the location of ancillary facilities such 
as camps, sanitary facilities, water 
supply and disposal facilities, and air- 
strips. The point within the site of op- 
erations identified by registered land 
surveyor or civil engineer shall be 
marked with a permanent ground 
monument acceptable to the Superin- 
tendent, shall contain the point’s 
State plane coordinate values, and 
shall be placed at least to an accuracy 
of third order, class I, unless otherwise 
authorized by the Superintendent; 

(5) A description of the major equip- 
ment to be used in the operations, in- 
cluding a description of equipment 
and methods to be used for the trans- 
port of all waters used in or produced 
by operations, and of the proposed 
method of transporting such equip- 
ment to and from the site; 

(6) An estimated timetable for any 
phase of operations for which approv- 
al is sought and the anticipated date 
of operation completion; 

(7) The geologic name of the surface 
formation; 

(8) The proposed drilling depth, and 
the estimated tops of important geo- 
logic markers; 

(9) The estimated depths at which 
anticipated water, brines, oil, gas, or 
other mineral bearing formations are 
expected to be encountered; 

(10) The nature and extent of the 
known deposit or reservoir to be pro- 
duced and a description of the pro- 
posed operations, including: 

(i) The proposed casing program, in- 
cluding the size, grade, and weight of 
each string, and whether it is new or 
used; 

(ii) The proposed setting depth of 
each casing string, and the amount of 
type of cement, including additives, to 
be used; 
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(iii) The operator’s minimum specifi- 
cations for pressure control equipment 
which is to be used, a schematic dia- 
gram thereof showing sizes, pressure 
ratings, and the testing procedures 
and testing frequency; 

(iv) The type and characteristics of 
the proposed circulating medium or 
mediums to be employed for rotary 
drilling and the quantities and types 
of mud and weighting material to be 
maintained; 

(v) The testing, logging, and coring 
programs to be followed; 

(vi) Anticipated abnormal pressures 
or temperatures expected to be en- 
countered; or potential hazards to per- 
sons and the environment such as hy- 
drogen sulfide gas or oil spills, along 
with plans for mitigation of such haz- 
ards; 

(11) A description of the steps to be 
taken to comply with the applicable 
operating standards of §9.41 of this 
Part; 

(12) Provisions for reclamation 
which will result in compliance with 
the requirements of § 9.39: 

(13) A breakdown of the estimated 
costs to be incurred during the imple- 
mentation of the reclamation plan; 

(14) Methods for disposal of all rub- 
bish and other solid and liquid wastes, 
and contaminating substances; 

(15) An affidavit stating that the op- 
erations planned are in complkance 
with all applicable Federal, State and 
local laws and regulations; 

(16) Background information, in- 
cluding: M 

(i) A description of the natural, cul- 
tural, social and economic environ- 
ments to be affected by operations, in- 
cluding a description and/or map(s) of 
the location of all water, abandoned, 
temporarily abandoned, disposal, pro- 
duction, and drilling wells of public 
record within a two-mile radius of the 
proposed site. Where such information 
is available from documents identified 
in §9.36(d), specific reference to the 
document and the location within the 
document where such information can 
be found will be sufficient to satisfy 
this requirement; 

(ii) The anticipated direct and indi- 
rect effects of the operations. on the 
unit’s natural, cultural, social, and eco- 
nomic environment; 

(iii) Steps to be taken to insure mini- 
mum surface disturbance and to miti- 
gate any adverse environmental ef- 
fects, and a discussion of the impacts 
which cannot be mitigated; 

(iv) Measures to protect surface and 
subsurface waters by means of casing 
and cement, etc.; 

(v) All reasonable technologically 


feasible alternative methods of oper-- 


ations, their costs, and their environ- 
mental effects, and 

(vi) The effects of the steps to be 
taken to achieve reclamation; 
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(17) Any other facets of the pro- 
posed operations which the operator 
wishes to point out for consideration; 

(18) Any additional information that 
is required to enable the Superintend- 
ent to establish whether the operator 
has the right to conduct operations as 
specified in the plan of operations; to 
effectively analyze the effects that the 
operations will have on the preserva- 
tion, management and public use of 
the unit; and to make a recommenda- 
tion to the Regional Director regard- 
ing approval or disapproval of the plan 
of operations and the amount of the 
performance bond to be posted; and 

(b) Where any information required 
to be submitted as part of a proposed 
plan of operations has been submitted 
to the Superintendent in substantially 
the same form in a prior approved 
plan of operations, a specific cross-ref- 
erence to that information contained 
in the prior approved plan of oper- 
ations will be sufficient to incorporate 
it into the proposed plan and will sat- 
isfy the applicable requirement of this 
section. 

(c) Information and materials sub- 
mitted in compliance with this section 
will not constitute a plan of operations 
until information required by 
§§ 9.36(a)1)-(18), which the superin- 
tendent determines as pertinent to the 
type of operations proposed, has been 
submitted to and determined adequate 
by the Regional Director. 

(d) In all cases the plan of oper- 
ations must consider and discuss the 
unit’s Statement for Management and 
other planning documents as fur- 
nished by the Superintendent, and ac- 
tivities to control, minimize or prevent 
damage to the recreational, biological, 
physical, scientific, cultural, and 
scenic resources of the unit, and any 
reclamation procedures suggested by 
the Superintendent. 


§ 9.37 Plan of operations approval. 


(a) The Regional Director shall not 
approve a plan of operations: 

(1) Until the operator shows that 
the operations will be conducted in a 
manner which utilizes technologically 
feasible methods least damaging to 
the federally-owned or controlled 
lands, waters and resources of the unit 
while assuring the protection of public 
health and safety. 

(2) For operations at a site the sur- 
face estate of which is not owned by 
the federal government, where oper- 
ations would constitute a nuisance to 
federal lands or waters in the vicinity 
of the operations, would significantly 
injure federally-owned or controlled 
lands and waters; or 

(3) For operations at a site the sur- 
face estate of which is owned or con- 
trolled by the federal government, 
where operations would substantially 
interfere with management of the unit 


to ensure the preservation of its natu- 
ral and ecological integrity in perpetu- 
ity, or would significantly injure the 
federally-owned or controlled lands or 
waters; provided, however, that if the 
application of this standard would, 
under applicable law, constitute a 
taking of a property interest rather 
than an appropriate exercise of regu- 
latory authority, the plan of oper- 
ations may be approved if the oper- 
ations would be conducted in accord- 
ance with subsection (a)(1) of this sec- 
tion, unless a decision is made to ac- 
quire the mineral interest. 

(4) Where the plan of operations 
does not satisfy each of the require- 
ments of § 9.36 applicable to the oper- 
ations proposed. 

(b) Within sixty (60) days of the re- 
ceipt of a plan of operations, the Re- 
gional Director shall make an environ- 
mental analysis of such plan, and: 

(1) Notify the operator that the plan 
of operations has been approved or re- 
jected, and, if rejected, the reasons for 
the rejection; or 

(2) Notify the operator that the plan 
of operations has been conditionally 
approved, subject to the operator’s ac- 
ceptance of specific provisions and 
stipulations; or 

(3) Notify the operator of any modi- 
fications of the plan of operations 
which is necessary before such plan 
will be approved or of additional infor- 
mation needed to effectively analyze 
the effects that the operations will 
have on the preservation, management 
and use of the unit, and to make a de- 
cision regarding approval or disapprov- 
al of the plan of operations and the 
amount of the performance bond to be 
posted; or 

(4) Notify the operator that the plan 
of operations is being reviewed, but 
that more time, not to exceed an addi- 
tional thirty days, is necessary to com- 
plete such review, and setting forth 
the reasons why additional time is re- 
quired. Provided, however, that days 
during which the area of operations is 
inaccessible for such reasons as in- 
clement weather, natural catastrophe, 
acts of God, etc., for inspection shall 
not be included when computing 
either this time period, or that in sub- 
section (b) above; or 

(5) Notify the operator that the plan 
of operations has been reviewed, but 
cannot be considered for approval 
until forty-five (45) days after a final 
environmental statement has been 
prepared and filed with the Environ- 
mental Protection Agency; or 

(6) Notify the operator that the plan 
of operations is being reviewed, but 
that more time to provide opportuni- 
ties for public participation in the 
plan of operations review and to pro- 
vide sufficient time to analyze public 
comments received is necessary. 
Within thirty (30) days after closure 
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of the public comment period specified 
by the Regional Director, he shall 
comply with §§ 9.37(b) (1)-(5). 

(c) The Regional Director shall act 
as expeditiously as possible upon a 
proposed plan of operations consistent 
with the nature and scope of the oper- 
ations proposed. Failure to act within 
the time limits specified in this section 
shall constitute a rejection of the plan 
of operations from which the operator 
shall have a right to appeal under 
§ 9.49. 

(d) The Regional Director’s analysis 
shall include: 

(1) An examination of all informa- 
tion submitted by the operator; 

(2) An evaluation of measures and 
timing required to comply with recla- 
mation requirements; 

(3) An evaluation of necessary condi- 
tions and amount of the bond or secur- 
ity deposit (See § 9.48); 

(4) An evaluation of the need for 
any additional requirements in the 
plan; 

(5) A determination regarding the 
impact of this operation and cumula- 
tive impacts of all proposed and exist- 
ing operations on the management of 
the unit; and 

(6) A determination whether imple- 
mentation by the operator of an ap- 
proved plan of operations would be a 
major Federal action significantly af- 
fecting the quality of the human envi- 
ronment or would be sufficiently con- 
troversial to warrant preparation of an 
environmental statement pursuant to 
section 102(2)(c) of the National Envi- 
ronmental Policy Act of 1969. 

(e) Prior to approval of a plan of op- 
erations, the Regional Director shall 
determine whether any properties in- 
cluded in, or eligible for inclusion in 
the National Register of Historic 
Places or National Registry of Natural 
Landmarks may be affected by the 
proposed operations. This determina- 
tion will require the acquistion of ade- 
quate information, such as that result- 
ing from field surveys, in order to 
properly determine the presence and 
significance of cultural resources 
within the areas to be affected by op- 
erations. Whenever National Register 
properties or properties eligible for in- 
clusion in the National Register would 
be affected by operations, the Region- 
al Director shall comply with Section 
106 of the Historic Preservations Act 
of 1966 as implemented by 36 CFR 
Part 800. 

(f) Approval of each plan of oper- 
ations is expressly conditioned upon 
the superintendent’s having such rea- 
sonable access to the site as is neces- 
sary to properly monitor and insure 
compliance with the plan of oper- 
ations. 
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§ 9.38 Temporary approval. 


(a) The Regional Director may ap- 
prove on a temporary basis: 

(1) Access on, across or through fed- 
erally-owned or controlled lands or 
waters for the purpose of collecting 
basic information necessary to enable 
timely compliance with these regula- 
tions. Such temporary approval shall 
be for a period not in excess of sixty 
(60) days. 

(2) The continuance of existing oper- 
ations, if their suspension would result 
in an unreasonable economic burden 
or injury to the operator; provided 
that such operations must be conduct- 
ed in accordance with all applicable 
laws, and in a manner prescribed by 
the Regional Director designed to 
minimize or prevent significant envi- 
ronmental damage; and provided that 
within sixty (60) days of the granting 
of such temporary approval the opera- 
tor either: 

(i) Submits an initial substantially 
complete plan of operations; or 

(ii) If a proposed plan of operations 
has been submitted, responds to any 
outstanding requests for additional in- 
formation. 

(b) The Regional Director may ap- 
prove new operations on a temporary 
basis only when; 

(1) The operator can demonstrate a 
compelling reason for the failure to 
have had timely approval of a pro- 
posed plan of operations; or 

(2) The operator can demonstrate 
that failure to grant such approval 
will result in an unreasonable econom- 
ic burden or injury to the operator; 
and 

(3) The Regional Director finds that 
the operations will not cause signifi- 
cant environmental damage or result 
in significant new or additional sur- 
face disturbance to the unit. 


§9.39 Reclamation requirements. 


(a) Within the time specified by the 
reclamation provisions of the plan of 
operations, which shall be as soon as 
possible after completion of approved 
operations and shall not be later than 
six (6) months thereafter unless a 
longer period of time is authorized in 
writing by the Regional Director, each 
operator shall initiate reclamation as 
follows: 

(1) Where the Federal government 
does not own the surface estate, the 
operator shall at a minimum: 

(i) Remove or neutralize any con- 
taminating substances; and 

(ii) Rehabilitate the area of oper- 
ations to a condition which would not 
constitute a nuisance or would not ad- 
versely affect, injure, or damage feder- 
ally-owned lands or waters, including 
removal of above ground structures 
and equipment used for operations, 
except that such structures and equip- 
ment may remain where they are to be 


57829 


used for continuing operations which 
are the subject of another approved 
plan of operations or of a plan which 
has been submitted for approval. 

(2) On any site where the surface 
estate is owned or controlled by the 
Federal government, each operator 
must take steps to restore natural con- 
ditions and processes. These steps 
shall include but are not limited to: 

(i) Removing all above ground struc- 
tures, equipment and roads used for 
operations, except that such struc- 
tures, equipment and roads may 
remain where they are to be used for 
continuing operations which are the 
subject of another approved plan of 
operations or of a plan which has been 
submitted for approval, or unless oth- 
erwise authorized by the Regional, Di- 
rector consistent with the unit pur- 
pose and management objectives; 

(ii) Removing all other man-made 
debris resulting from operations; 

(iii) Removing or neutralizing any 
contaminating substances; 

(iv) Plugging and capping all non- 
productive wells and filling dump 
holes, ditches, reserve pits and other 
excavations; 

(v) Grading to reasonably conform 
the contour of the area of operations 
to a contour similar to that which ex- 
isted prior to the initiation of oper- 
ations, where such grading will not 
jeopardize reclamation; 

(vi) Replacing the natural topsoil 
necessary for vegetative restoration: 
and : 

(vii) Reestablishing native vegetative 
communities. 

(bo) Reclamation under paragraph 
(a2), of this section is unacceptable 
unless it provides for the safe move- 
ment of native wildlife, the reestab- 
lishment of native vegetative commu- 
nities, the norma! flow of surface and 
reasonable flow of subsurface waters, 
and the return of the area to a condi- 
tion which does not jeopardize visitor 
safety or public use of the unit. 


§ 9.40 Supplementation or revision of plan 
of operations. 


(a) A proposal to supplement or 
revise an approved plan of operations 
may be made by either the operator or 
the Regional Director to adjust the 
plan to changed conditions or to ad- 
dress conditions not previously con- 
templated by notifying the appropri- 
ate party in writing of the proposed al- 
teration and the justification there- 
fore. : 

(b) Any proposed supplementation 
or revision of a plan of operations ini- 
tiated under paragraph (a) of this sec- 
tion by either party shall be reviewed 
and acted on by the Regional Director 
in accordance with § 9.37. If failure to 
implement proposed changes would 
not pose an immediate threat of sig- 
nificant injury to federally-owned or 
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controlled lands or waters, the opera- 
tor will be notified in writing sixty (60) 
days prior to the date such changes 
become effective, during which time 
the operator may submit comments on 
proposed changes. If failure to imple- 
ment proposed changes would pose im- 
mediate threat of significant injury to 
federally-owned or controlled lands or 
waters, the provisions of §9.33(c) 
apply. 


§9.41 Operating standards. 


The following standards shall apply 
to operations within a unit: 

(a) Surface operations shall at no 
time be conducted within 500 feet of 
the banks of perennial, intermittent or 
ephemeral watercourses; or within 500 
feet of the high pool shoreline of nat- 
ural or man-made impoundments; or 
within 560 feet of the mean high tide- 
line; or within 500 feet of any struc- 
ture or facility (excluding roads) used 
for unit interpretation, public recrea- 
tion or for administration of the unit, 
unless specifically authorized by an 
approved plan of operations. 

(b) The operator shall protect all 
survey monuments, witness corners, 
reference monuments and bearing 
trees against destruction, obliteration, 
or damage from operations and shall 
be responsible for the reestablishment, 
restoration, or referencing of any 
monuments, corners and bearing trees 
which are destroyed, obliterated, or 
damaged by such operations. 

(c) Whenever drilling or producing 
operations are suspended for 24 hours 
or more, but less than 30 days, the 
wells shall be shut in by closing well- 
head valves or blowout prevention 
equipment. When producing oper- 
ations are suspended for 30 days or 
more, a suitable plug or other fittings 
acceptable to the Superintendent shall 
be used to close the wells. 

(d) The operator shall mark each 
and every operating derrick or well in 
a conspicuous place with his name or 
the name of the owner, and the 
number and location of the well, and 
shall take all necessary means and pre- 
cautions to preserve these markings. 

(e) Around existing or future instal- 
lations, e.g., well, storage tanks, all 
high pressure facilities, fences shall be 
built for protection of unit visitors and 
wildlife, and protection of said facili- 
ties unless otherwise authorized by 
the Superintendent. Fences erected 
for protected of unit visitors and wild- 
life shall be of a design and material 
acceptable to the Superintendent, and 
where appropriate, shall have at least 
one gate which is of sufficient width 
to allow access by fire trucks. Hazards 
within visitor use areas will be clearly 
marked with.warning signs acceptable 
to the Superintendent. 

(f) The operator shall carry on all 
operations and maintain the site at all 
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times in a safe and workmanlike 
manner, having due regard for the 
preservation of the environment of 
the unit. The operator shall take rea- 
sonable steps to prevent and shall 
remove accumulations of oil or other 
materials deemed to be fire hazards 
from the vicinity of well locations and 
lease tanks, and shall remove from the 
property or store in an orderly manner 
all scrap or other materials not in use. 

(g) Operators will be held fully ac- 
countable for their contractor’s or sub- 
contractor’s compliance with the re- 
quirements of the approved plan of 
operations. 


§ 9.42 Well records and reports, plots and 
maps, samples, tests and surveys. 


Any technical data gathered during 
the drilling of any well, including daily 
drilling reports and geological reports, 
which are submitted to the State pur- 
suant to State regulations, or to any 
other bureau or agency of the Federal 
government shall be available for in- 
spection by the Superintendent upon 
his request. 


§9.43 Precautions necessary in areas 
where high pressures are likely to 
exist. 

When drilling in “wildcat” territory, 
or in any field where high pressures 
are likely to exist, the operator shall 
take all necessary precautions for 
keeping the well under control at all 
times and shall install and maintain 
the proper high-pressure fittings and 
equipment to assure proper well con- 
trol. Under such conditions the sur- 
face string must be cemented through 
its length, unless another procedure is 
authorized or prescribed by the Super- 
intendent, and all strings of casing 
must be securely anchored. 


§ 9.44 Open flows and control of “wild” 
wells. 


The operator shall take all techno- 
logically feasible precautions to pre- 
vent any oil, gas, or water well from 
blowing open or becoming “wild,” and 
shall take immediate steps and exer- 
cise due diligence to bring under con- 
trol any “wild” well, or burning oil or 
gas well. 


§9.45 Handling of wastes. 


Oilfield brine, and all other waste 
and contaiminating substances must 
be kept in the smallest practicable 
area, must be confined so as to prevent 
escape as a result of percolation, rain, 
high water or other causes, and such 
wastes must be stored and disposed of 
or removed from the area as quickly as 
practicable in such a manner as to pre- 
vent contamination, pollution, damage 
or injury to the lands, water (surface 
and subsurface), facilities, cultural re- 
sources, wildlife, and vegetation of or 
visitors of the unit. 


§9.46 Accidents and fires. 


The operator shall take technologi- 
cally feasible precautions to prevent 
accidents and fires, shall notify the 
Superintendent within 24 hours of all 
accidents involving serious personal 
injury or death, or fires on the site, 
and shall submit a full written report 
thereon within ninety (90) days. This 
report supersedes the requirement 
outlined in 36 CFR Part 2.2, but does 
not relieve persons from the responsi- 
bility of making any other accident re- 
ports which may be required under 
State or local laws. 


§ 9.47 Cultural resource protection. 


(a) Where the surface estate of the 
site is owned by the United States, the 
operator shall not, without written au- 
thorization of the Superintendent, 
injure, alter, destroy, or collect any 
site, structure, object, or other value 
of historical, archeological, or other 
cultural scientific importance in viola- 
tion of the Antiquities Act (16 U.S.C. 
431-433 (See 43 CFR Part 3). 

(b) Once approved operations have 
commenced, the operator shall imme- 
diately bring to the attention of the 
Superintendent any cultural or scien- 
tific resource encountered that might 
be altered or destroyed by his oper- 
ation and shall leave such discovery 
intact until told to proceed by the Su- 
perintendent. The Superintendent will 
evaluate the discoveries brought to his 
attention, and will determine within 
ten (10) working days what action will 
be taken with respect to such discover- 
ies. 


§ 9.48 Performance bond. 


(a) Prior to approval of a plan of op- 
erations, the operator shall be re- 
quired to file a suitable performance 
bond with satisfactory surety, payable 
to the Secretary or his designee. The 
bond shall be conditioned upon faith- 
ful compliance with applicable regula- 
tions, and the plan of operations as ap- 
proved, revised or supplemented. This 
performance bond is in addition to and 
not in lieu of any bond or security de- 
posit required by other regulatory au- 
thorities. 

(b) In lieu of a performance bond, an 
operator may elect to deposit with the 
Secretary or his designee, cash or ne- 
gotiable bonds of the U.S. Govern- 
ment. The cash deposit or the market 
value of such securities shall be at 
least equal to the required sum of the 
bond. When bonds are to serve as se- 
curity, there must be provided to the 
Secretary a power of attorney. 

(c) In the event that an approved 
plan of operations is revised or supple- 
mented in accordance with § 9.40, the 
Regional Director may adjust the 
amount of the bond or security depos- 
it to conform to the modified plan of 
operations. 
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(d) The bond or security deposit 
shall be in an amount: 

(1) Equal to the estimated cost of re- 
claiming the site, either in its entirety 
or in phases, that has been damaged 
or destroyed as a result of operations 
conducted in accordance with an ap- 
proved, supplemented, plan of oper- 
ations; plus 

(2) An amount set by the Superin- 
tendent consistent with the type of op- 
erations proposed, to bond against the 
liability imposed by §9.51(a); to pro- 
vide the means for rapid and effective 
cleanup; and to minimize damages re- 
sulting from an oil spill, the escape of 
gas, wastes, contaminating substances, 
or fire caused by operations. This 
amount shall not exceed twenty-five 
thousand dollars ($25,000) for geo- 
physical surveys when using more 
than one field party or five thousand 
dollars ($5,000) when operating with 
only one field party, and shall not 
exceed fifty thousand dollars ($50,000) 
for each wellsite or other operation. 

(3) When an operator’s total bond or 
security deposit with the National 
Park Service amounts to two hundred 
thousand dollars ($200,000) for activi- 
ties conducted within a given unit, no 
further bond requirements shall be 
collected for additional activities con- 
ducted within that unit, and the oper- 
ator may substitute a blanket bond of 
two hundred thousand dollars 
($200,000) for all operations conducted 
within the unit. 

(e) The operator’s and his surety’s 
responsibility and liability under the 
bond or security deposit shall continue 
until such time as the Superintendent 
determines that successful reclama- 
tion of the area of operations has oc- 
curred and the well has been properly 
plugged and abandoned. If all efforts 
to secure the operator’s compliance 
with pertinent provisions of the ap- 
proved plan of operations are unsuc- 
cessful, the operator’s surety company 
will be required to perform reclama- 
tion in accordance with the approved 
plan of operations. 

(f) Within thirty (30) days after de- 
terming that all reclamation require- 
ments of an approved plan of oper- 
ations are completed,. including proper 
abandonment of the well, the Region- 
al Director shall notify the operator 
that the period of liability under the 
bond or security deposit has been ter- 
minated. 


§9.49 Appeals. 


(a) Any operator aggrieved by a deci- 
sion of the Regional Director in con- 
nection with the regulations in this 

’ Part may file with the Regional Direc- 
tor a written statement setting forth 
in detail the respects in which the de- 
cision is contrary to, or is in conflict 
with the facts, the law, or these regu- 
lations, or is otherwise in error. No 
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such appeal will be considered unless 
it is filed with the Regional Director 
within thirty (30) days after the date 
of notification to the operator of the 
action or decision complained of. Upon 
receipt of such written statement from 
the aggrieved operator, the Regional 
Director shall promptly review the 
action or decision and either reverse 
his original decision or prepare his 
own statement, explaining that deci- 
sion and the reasons therefor, and for- 
ward the statement and record on 
appeal to the Director for review and 
decision. Copies of the Regional Direc- 
tor’s statement shall be furnished to 
the aggrieved operator, who shall have 
thirty (30) days within which to file 
ex¢eptions to the Regional Director’s 
decision. The Department has the dis- 
cretion to initiate a hearing before the 
Office of Hearing and Appeals in a 
particular case (See 43 CFR 4.700). 

(b) The official files of the National 
Park Service on the proposed plan of 
operations and any testimony and doc- 
uments submitted by the parties on 
which the decision of the Regional Di- 
rector was based shall constitute the 
record on appeal. The Regional Direc- 
tor shall maintain the record under 
separate cover and shall certify that it 
was the record on which his decision 
was based at the time it was forwarded 
to the Director of the National Park 
Service. The National Park Service 
shall make the record available td the 
operator upon request. 

(c) If the Director considers the 
record inadequate to support the deci- 
sion on appeal, he may provide for the 


production of such additional evidence’ 


or information as may be appropriate, 
or may remand the case to the Region- 
al Director, with appropriate instruc- 
tions for further action. 

(d) On or before the expiration of 
forty-five (45) days after his receipt of 
the exceptions to the Regional Direc- 
tor’s decision, the Director shall make 
his decision in writing: provided how- 
ever, that if more than forty-five (45) 
days are required for a decision after 
the exceptions are received, the Direc- 
tor shall notify the parties to the 
appeal and specify the reason(s) for 
delay. The decision of the Director 
shall include: 

(1) A statement of facts; (2) conclu- 
sions; and (3) reasons upon which the 
conclusions are based. The decision of 
the Director shall be the final admin- 
istrative action of the agency on a pro- 
posed plan of operations. 

(e) A decision of the Regional Direc- 
tor from which an appeal is taken 
shall not be automatically stayed by 
the filing of a statement of appeal. A 
request for a stay may accompany the 
statement of appeal or may be direct- 
ed to the Director. The Director shall 
promptly rule on requests for stays. A 
decision of the Director on request for 
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a stay shall constitute a final adminis- 
trative decision. 

(f) Where, under this Part, the Su- 
perintendent has the authority to 
make the original decision, appeals 
may be taken in the manner provided 
by this section, as if the decision had 
been made by the Regional Director, 
except that the original statement of 
appeal shall be filed with the Superin- 
tendent, and if he decides not to re- 
verse his original decision, the Region- 
al Director shail have, except as noted 
below, the final review authority. The 
only decision of a Regional Director 
under this paragraph which shall be 
appealable by the Director is an 
appeal from a suspension under 
§9.51(b). Such an appeal shall follow 
the procedure of subsections (a)-(3) of 
this section. 


§9.50 Use of roads by commercial! vehi- 
cles. 

(a) After (effective date) no commer- 
cial vehicle shall use roads adminis- 
tered by the National Park Service 
without being registered with the Su- 
perintendent. Roads must be used in 
accordance with procedures outlined 
in an approved plan of operations. 

(1) A fee shall be charged for such 
registration and use based upon a 
posted fee schedule. The fee schedule 
posted shall be subject to change upon 
sixty (60) days of notice. 

(2) An adjustment of the fee may be 
made at the discretion of the Superin- 
tendent where a cooperative mainte- 
nance agreement is entered into with 
the operator. 

(b) No commercial vehicle which ex- 
ceeds roadway load limits specified by 
the Superintendent shall be used on 
roads administered by the National 
Park Service unless authorized in writ- 
ing by the Superintendent, or unless 
authorized by an approved plan of op- 
erations. 

(c) Should a commercial vehicle used 
in operations cause damage to roads, 
resources or other facilities of the Na- 
tional Park Service, the operator shall 
be liable for all damages so caused. 


§ 9.51 Damages and penalties. 


(a) The operator shall be held liable 
for any damages to federally-owned or 
controlled lands, waters, or resources 
resulting from his failure to comply 
with either his plan of operations, or, 
where operations are continued pursu- 
ant to §9.33, failure to comply with 
the applicable permit or, where oper- 
ations are temporarily approved under 
§ 9.38, failure to comply with the 
terms of that approval. 

(b) The operator agrees, as a condi- 
tion for receiving an approved plan of 
operations, that he will hold harmless 
the United States and its employees 
from any damages or claims for injury 
or death of persons and damage or loss 


FEDERAL REGISTER, VOL. 43, NO. 237—FRIDAY, DECEMBER 8, 1978 





RULES AND REGULATIONS 


of property by any person or persons 
arising out of any acts or omissions by 
the operator, his agents, employees or 
subcontractors done in the course of 
operations. 

(c) Undertaking any operations 
within the boundaries of any unit in 
violation of this Part shall be deemed 
a trespass against the United States 
and shail be cause for revocation of 
approval of the plan of operations. 

(i) When a violation by an operator 
under an approved plan of operations 
is discovered, and if it does net pose an 
immediate threat of significant injury 
to federally-owned or controlled lands 
or waters, the operator will be notified 
in writing by the superintendent and 
will be given ten (10) days to correct 
the violation; if the violation is not 
corrected within ten (10) days, approv- 
al of the pian of operations will be sus- 
pended until such time as the viola- 
tion is corrected. 

(ii) If the violation poses an immedi- 
ate threat of significant injury to fed- 
erally-owned or controlled lands or 
waters, approval of the plan of oper- 
ations will be immediately suspended 
until such time as the violation is cor- 
rected. The operator will be notified in 
writing within five (5) days of any sus- 
pension and shall have the right to 
appeal that decision under § 9.48. 

(iii) Failure to correct any violation 
or damage to federally owned or con- 
trolled lands, waters or resources 
caused by such violations will result in 
revocation of plan of operations ap- 
proval. 


§ 9.52 Public inspection of documents. 


(a) When a Superintendent receives 
a request for permission for access on, 
across or through federally-owned or 
controlled lands or waters for the pur- 
pose of conducting operations, the Su- 
perintendent shall publish a notice of 


this request in a newspaper of general 
circulation in the county(s) in which 
the lands are situated, or in such pub- 
lications as deemed appropriate by the 
Superintendent. 

(bd) Upon receipt of the plan of oper- 
ations in accordance with § 9.35(c), the 
Superintendent shall publish a notice 
in the FEDERAL REGISTER advising the 
availability of the plan for * public 
review and comment. Written com- 
ments received within thirty (30) days 
will become a part of the official 
record. As a result of comments re- 
ceived or if otherwise deemed appro- 
priate by the Superintendent, he may 
provide additional opportunity for 
public participation to review the plan 
of operations. 

(c) Any document required to be 
submitted pursuant to the regulations 
in this Part shall be made available for 
public inspection at the office of the 
Superintendent during normal busi- 
ness hours, unless otherwise available 
pursuant to § 9.51(b). This does not in- 
clude those records only made availa- 
ble for the Superintendent’s inspec- 
tion under § 9.41 of this Part or those 
records determined by the Superin- 
tendent to contain proprietary or con- 
fidential information. The availability 
of such records for inspection shall be 
governed by the rules and regulations 
found at 43 CFR Part 2. 


Subpart C—Oil and Gas Leasing 
§§ 9.60 through 9.99 [Reserved] 


Subpart D—Minerals Other Than Oil 
and Gas Leasing Containing 


§§ 9.100 through 9.139 [Reserved] 


[FR Doc. 78-34412 Filed 12-7-78; 8:45 am] 
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